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Iceland: A Rock and a Hard Place
-A Case Study of Mohammed Lo and his Application for Asylum

Abstract

The granting of asylum to refugees is under state discretion, which in turn is restricted by
international treaties commanding minimum substantive rights and procedural safeguards for
refugees. The purpose of this thesis is to analyse in a detailed case study, whether Icelandic
authorities acted lawfully and in accordance with their international obligations in their
proceedings against Mohammed Lo, a Mauritanian asylum seeker.

For this purpose,

Mohammed’s case file will be scrutinized and compared to international legislation
concerning Iceland’s obligations towards asylum seekers.

In particular, Iceland´s

compliance with articles 5 and 13 of the ECHR or the right to liberty and to an effective
remedy will be examined in the context of the case file. Furthermore, Iceland´s obligations
under the 1951 Refugee Convention will play a pivotal role in the evaluation.

I. Introduction

On the 20th of November 2010, a Mauritanian national named Mohammed Lo was arrested
upon his arrival in Keflavík Airport, Iceland.1 The next day, Mohammed was sentenced to 30
days imprisonment for carrying forged documents.2 During his incarceration, Mohammed
applied for asylum in Iceland on the contention that he had been a slave in his home country.3
1

Court of First Instance, Reykjanes, Iceland (Héraðsdómur Reykjaness) 21, The Prosecutor v Mohammed Blue,
S-1160/2010, Judgment of 21 December 2010, Para 1, 1.
Here after: The Prosecutor v. Mohammed Blue.
2
Ibid, 2.
3
Report made by Reykjavík state police for the Directorate of Immigration, the asylum application of
Mohammed Lo, interview transcripts, Case number 007-2011-640, Document II, Report made on 5 January
2011, 4.
Here after: Mohammed’s first interview.

Upon further investigation, Icelandic authorities determined that Mohammed had previously
applied for asylum in Norway.4 Consequently, Icelandic immigration authorities decided his
application should be processed by Norwegian authorities in accordance with articles 19(1)
and (2) of Council Regulation 343/2003/EC establishing the criteria and mechanisms for
determining the Member State responsible for examining an asylum application lodged in one
of the Member States by a third-country national (here after the Dublin II Regulation).5
Thereafter, Mohammed was presented with deportation orders to Norway.6 Mohammed
lodged an appeal against the deportation order to the Interior Ministry and asked that its legal
effects be suspended until his appeal had been processed.7 The Ministry denied his request
for suspension and meant to proceed with deporting Mohammed. 8 Since Mohammed’s
application for asylum in Norway had already been rejected, he felt he had no choice but to go
into hiding in Iceland to avoid expulsion to Mauritania, where he has reason to fear for his life
and bodily integrity. Until this day, Mohammed has managed to remain in hiding with the
help of Icelandic friends.9

4

Directorate of Immigration, Transcripts of interview with Mohammed Lo - regarding his application for
asylum, interview conducted on 10 March 2011.
Here after: Mohammed’s second Interview.
5
Decision of the Icelandic Directorate of Immigration, Denial to process an application for asylum and orders
to leave the country in accordance with the provisions of the Dublin II Regulation, Case number 2010-02052,
Decision of 18 March 2011, 6.
Here after: The Decision of the Directorate of Immigration.
For the Dublin II Regulation see OJ L 50 of 25.2.2003, Council Regulation (EC) No 343/2003 of 18 February
2003, establishing the criteria and mechanisms for determining the Member State responsible for examining an
asylum application lodged in one of the Member States by a third-country national, accessed on 30 April 2012,
http://europa.eu/legislation_summaries/justice_freedom_security/free_movement_of_persons_asylum_immigrati
on/l33153_en.htm .
6
Decision of the Icelandic Directorate of Immigration, Supra note 5.
7
Administrative appeal and request for suspension of the legal effects of the decision to resend to Norway the
applicant Mohammed Lo, April 12 2011.
Here after: Administrative Appeal Transcripts.
8
Decision of the Interior Ministry of Iceland on the request for suspensive effect of the decision toresend to
Norway the applicant, Mohammed Lo pending appellate review, Referene IRR 11040029/8.13.2. June 28, 2011.
Here after: Decision of the Interior Ministry.
9
Einar Steingrímsson, “Mannréttindaráðherra hunsar lög (The Minister for Human Rights ignores the Law),” 5
April 2012, accessed 30 April 2012, http://www.visir.is/mannrettindaradherra-hunsar-log/article/2012704049933.

2

This thesis seeks to review Mohammed’s reception and application procedure for
asylum before the Icelandic authorities.10 To provide background, Mohammed’s personal
story before his arrival in Iceland is described shortly. Furthermore, the situation of slavery in
Mauritania will be discussed. After which, the main focus of the thesis emerges:
Mohammed’s encounters with Icelandic authorities, from his initial arrest at Keflavík Airport,
to his final deportation order will be summarized. Consequently, a thorough legal analysis of
the conduct of Icelandic authorities in the case at hand will take place.
It will be examined, whether Mohammed’s arrest and detention upon arrival was
lawful in the sense of article 5 of the European Convention of Human Rights (here after
ECHR).11 Additionally, the decision by the Interior Ministry of Iceland, not to allow for
suspensive effect of the decision to return Mohammed to Norway pending appeal will be
examined in the light of people’s right to an effective remedy granted in article 13 ECHR.
Finally, it is important to determine whether, in the case at hand, Icelandic authorities
respected their obligations as signatory to the 1951 Convention Relating to the Status of
Refugees and its subsequent Protocol (Here after the Refugee Convention), which will be
given a central role throughout the analysis.12

II. Methodology and sources

10

Paul Fontain, “Asylum Seeker Faces Life Of Slavery,” The Reykjavík Grapevine, 19 July 2011. accessed 31
May 2012, http://grapevine.is/Home/ReadArticle/Asylum-Seeker-Faces-Life-Of-Slavery.
11
Convention for the Protection of Human Rights and Fundamental Freedoms, CETS No.: 005, 4 November
1950 (was incorporated into Icelandic law in 1994 (Act No 62/1994)).
Here after: The ECHR.
12
UN General Assembly, “Convention Relating to the Status of Refugees,” United Nations, Treaty Series, vol.
189, 28 July 1951, 137.
Here after: The Refugee Convention.
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To establish the transactions of Mohammed’s´ sentencing and the processing of his
subsequent application for asylum, the author will refer to copies of official documents in her
possession including transcripts of interviews with the police and the Directorate of
Immigration (here after the DoI); Mohammed’s consequent personal statement; the decision
of the Directorate of Immigration to return him to Norway; his appeal against said decision to
the Ministry of Interior and the transcripts of the Ministries decision.13 To provide additional
information, informal interviews with lawyers and spokespersons involved in the proceedings
were conducted.14 Finally, Mohammed’s account to an Icelandic Human Rights activist
serves as the main source in the summary of his life as a slave, his subsequent journey to
Europe and his arrival in Iceland.15
As to the legal sources used, special attention will be paid to the Refugee Convention,
the ECHR, and the Dublin II Regulation, not forgetting the relevant implementing national
legislation. The interpretation of international instruments will seek to be in accordance with
art. 31 of the 1969 Vienna Convention on the Law of Treaties and the relevant case law and
opinions of the international courts and supervisory organs i.e. the European Court of Human
Rights (herein after the ECtHR), The Court of Justice of the European Union (herein after
CJEU) and the United Nations High Commissioner for Refugees (hereinafter the UNHCR).16
With respect to the interpretation of national law, Icelandic legal specialists in the field of
asylum will be consulted.17
This thesis can be classified as a critical instance case study.18 More specifically, its
purpose can be conveyed as a hybrid of the two underlying motives of critical instance studies.
13

Although these will all be cited separately throughout the thesis, reference to the “facts of the case” or “the
case file” apply to the case file as a whole.
14
The author gives special thanks to Máni Atlason and Unnar Steinn Bjarndal for their assistance.
15
Eva Hauksdóttir, “Interview with Mohammed Lo,” published on her blog site on 5 November 2012,
http://www.pistillinn.is/?p=478.
Here after: Eva Hauksdóttir´s interview with Mohammed Lo.
16
“Vienna Convention on the Law of Treaties,” United Nations, 1150 Treaty Series, 23 may 1969, 331.
17
In particular, Katrin Theodorsdottir, Máni Atlason as well as the legal department of the Interior Ministry of
Iceland were of great help.
18
Colorado State University. "Case Studies." Writing @ CSU, accessed 28 May 2012,
http://writing.colostate.edu/guides/research/casestudy/com2b1.cfm.

4

Namely, to examine a situation of particular interest to the author and therewith, to question
the manner in which asylum seekers are generally treated in Iceland.19 Essentially, the case at
hand was chosen because its subject lies in a legal field of enormous interest to the author:
The human rights of asylum seekers (key case) in Iceland.20 The object of the thesis,
Mohammed’s case, was chosen because of the author’s local knowledge and connections,
enabling her to converse with interested parties and to gain access to the case file in question.
The structure of the thesis will be of explanatory nature, i.e. it seeks to give an accurate
account of the facts of the case; to take possible alternative explanations of the facts into
consideration; and subsequently, to reach the most plausible conclusion considering the
available data. 21

Nevertheless, it bears mentioning that due to the requirement of

confidentiality of administrative proceedings, a certain imbalance could be perceived as to the
point of view of Icelandic authorities because they cannot elaborate on individual proceedings.
However, the author believes that this imbalance is somewhat mitigated by the various
general

enquiries

directed

at

the

institutions

involved

throughout

the

study.

19

Ibid.
As to Iceland´s treatment of its asylum seekers, it is common practice to imprison them upon their arrival in
Iceland, should they have arrived irregularly (Institute for Human Rights, “Judgment Summaries of recent
ECtHR Case Law” University of Iceland 1 (2011)), the most recent case being the sentencing of two Algerian
children aged 15 and 16 to 30 days imprisonment for carrying forged documents (Fontain, Paul, “Teenage
Asylum Seekers Given Prison Sentence For False Passports”, Reykjavík Grapevine, 9 May 2012,
http://grapevine.is/Home/ReadArticle/Teenage-Asylum-Seekers-Given-Prison-Sentence-For-False-Passports.)
Furthermore, Iceland has a very low rate of granting refuge to asylum seekers, giving only 13 people such status
during a 13-year period, see the statistical data from the Icelandic Directorate of Immigration, accessed on 28
May 2012, http://www.utl.is/index.php?option=com_content&view=article&id=97&Itemid=99&lang=en.
21
Robert Yin, “The Case Study Crisis: Some Answers,” Administrative Science Quarterly 26, number 1 (1981),
62.
20
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III. Slavery and its manifestation in Mauritania

Slavery, as defined by article 1 of the 1926 Slavery Convention is “the status or condition of a
person over whom any or all the powers attaching to the right of ownership is exercised”.22
The concept as such should be differentiated from that of serfdom, which is defined in the
Supplementary Convention on the Abolition of Slavery: 23 A serf’s legal rights and his
freedom of movement are restricted through his bondage to a certain land upon which he is
expected to labour, he enjoys greater freedom than a slave insofar that he can decide his daily
activities independently, whereas the actions of a slave can be dictated in every respect by a
person who essentially owns him and can sell him as chattel.24 In Kunarac, the trial chamber
of the International Criminal Tribunal for the Former Yugoslavia (here after ICTY) held it to
be customary international law that the concept of slavery encompassed both de facto and de
jure slavery.25 Indeed, Dag Hammarskjöld confirmed that was the intended meaning of the
founders of the treaty in his report on Slavery to the Economic and Social Council.26
Although, de jure, slavery has been universally abolished, de facto, slavery still
persists globally in a larger scale than ever before.27 Only a few countries remain, however,
22

“Slavery Convention,” League of Nations, 60 Treaty Series, 25 September 1926, 213.
“Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices
Similar to Slavery,” United Nations, Treaty Series, vol. 226, 30 April 1956, 3.
Article 1 b states: Serfdom, that is to say, the condition or status of a tenant who is by law, custom or agreement
bound to live and labour on land belonging to another person and to render some determinate service to such
other person, whether for reward or not, and is not free to change his status.
24
Ralf R Rinkle, "Legal Definition of Serf," Free Legal Information & Forms | The 'Lectric Law
Library, accessed May 29, 2012, http://www.lectlaw.com/def2/s028.html.
25
The Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic, Case No. IT-96-23-T and IT-9623/1, Judgment of the Trial Chamber of the ICTY, 22 February 2001, para 520.
For further information on the development of international anti slavery law today see: Jean Allain,
“International Criminal Law and Anti-Slavery Today” Panel: Going Global: New Perspectives on Slavery
Studies, Symposium: Closing the Slave Trade, School of Law, Queen’s University of Belfast, 29-31 May 2008.
26
Anne Gallagher, The international law of human trafficking (New York: Cambridge University Press, 2010),
183.
27
Rageh Omaar, “Slavery: Alive and well in the 21st century - Slavery: A 21st Century Evil" AJE - Al Jazeera
English, October 10 2011,
http://www.aljazeera.com/programmes/slaverya21stcenturyevil/2011/10/2011109135233564570.html
The article states: In fact, there are believed to be more slaves in the world today than there were at the height of
the transatlantic slave trade between Africa and the colonies in southern and northern America. In fact it is now
23
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wherein slavery in the sense of dominica potestas, as defined by Roman law, is still practiced
systematically and sanctioned by the state.28 One of these last strongholds of slavery is the
Western African state of Mauritania. It was the last state to legally abolish slavery in 1981
and it did not criminalize the practice until 2007.29 An estimated 25-40% of its 3,6 million
inhabitants remain de facto slaves today, mainly in the rural areas of the country.30 Hundreds
of thousands of African non-Moor Mauritanians are regarded as the property of their Arab
Moor Masters who in turn hold the majority of economic and political power.31 Moreover, the
government oppresses activists focusing on the abolition of slavery in Mauritania, often
subjecting them to arbitrary arrest, torture, or even death in detention.32 One could say that
the practice thrives in Mauritania as, despite its supposed abolition and criminalization,
perpetrators are met with complete impunity.33
Slavery is mainly hereditary in Mauritania and generations of slaves belong to Moor
families. Nevertheless, slaves are clandestinely bought and sold and sometimes offered as
gifts to other families or to young Moor men entering adulthood.34 As a general rule, the
enslaved minority is denied access to health care and education, and their freedom of
movement is severely restricted.35 Slaves work long hours in dangerous conditions for no
remuneration. Furthermore, slaves rarely escape their situation through legal means; rather

bigger than ever before. [...] Today, the most widely accepted international figure for the number of slaves is 27
million people. Not only that, but, staggeringly, international experts, such as academic and campaigner Kevin
Bales, believe evidence reveals that it is cheaper to own a slave today than it was during the 19th century.
28
Robert Yin, Supra note 21..
29
John Sutter, "Slavery's last stronghold " CNN.com, March 17 2012,
http://edition.cnn.com/interactive/2012/03/world/mauritania.slaverys.last.stronghold/index.html.
See also "MAURITANIA: Activists’ trial puts spotlight on anti-slavery law | Mauritania | Governance | Human
Rights." IRIN • humanitarian news and analysis from Africa, Asia and the Middle East - updated daily, 4
January 2011,
http://www.irinnews.org/Report/91528/MAURITANIA-Activists-trial-puts-spotlight-on-anti-slavery-law.
30
John Suter, Supranote 29; “Activists´trial puts spotlight on anti-slavery law,” Supranote 29.
31

Janet Fleischman, Mauritania's campaign of terror: state-sponsored repression of Black Africans (New York:
Human Rights Watch, 1994), 84.
32
“Activists’ trial puts spotlight on anti-slavery law,” Supranote 29.
33
John Suter, Supranote 29. As he states: where it is held that only one person has been convicted for exercising
slavery over another since the criminalization of the practice in 2007.
34
Ralf R Rinkle, Supra note 24 and Anne Gallagher, Supra note 26, 90-91.
35
Anne Gallagher, Supra note 26.
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they have to flee their masters and hope to build a life for themselves elsewhere.36 Options
for escapees are few however as slavery remains inherent to Mauritania’s culture: Ignorant of
their human rights, slaves are raised to believe that their place in this world is to serve their
master or else be denied entry to heaven.37 Many of them never consider escape and those
who do, are often deterred from doing so by witnessing the severe punishment inflicted upon
defectors.38

IV. Mohammed’s story39

Mohammed Lo was born a slave in the Northern desert lands of Mauritania in 1988 but the
exact date is unclear to him, as he was never accorded birth certificate. Mohammed lived with
his parents and younger sister amongst a nomadic community of fifty slave families who
inhabited primitive tents spread out in the Sahara desert.
Mohammed helped his father tend the camels of their master, which involved travelling great
distances to let them graze, hydrating them and keeping them from escaping.

Just as other

slaves in Mauritania, Mohammed and his family had no access to health care or to education
of any kind. They suffered from malnutrition and were subjected to both physical and mental
abuse by their de facto owner. He lived in Nouakchott, Mauritania’s capital and would travel
to his herd in the desert about once a week to inspect his livestock, discipline his slaves and
bring them food and water.
It was upon his parents’ early death that Mohammed started to seriously consider
escaping his misery. Before he could do so himself however, he felt he had to free his sister.
36

Anne Gallagher, Supra note 26.
Ralf R Rinkle, Supra note 24 and Anne Gallagher, Supra note 26, 91 where it states: "the way to heaven is
underneath the sole of your master’s foot" is commonly used to sum up the attitude towards slaves and religion.
38
Anne Gallagher,Supra note 26, 91-97.
39
This summary of events is mainly based on Mohammed’s interview with human rights activist by Eva
Hauksdóttir, Supra note 15. It should be noted that the facts represented here do not stem from official sources,
and could therefore, potentially be seen as less reliable.
37
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He went on several clandestine excursions to find contacts to help them escape their fate.
Eventually he found someone willing to help his sister escape to Senegal and assist him in
fleeing to Spain. Mohammed stole one of his master’s camels to carry his sister over the
desert and cover the costs of their travels. He could not escape immediately to Spain and had
to remain with his master’s herd. Upon discovering that one of his camels and one of his
slaves was missing, Mohammed’s master rightly assumed what had happened to the two of
them and beat him severely, after which Mohammed was told that should the camel and his
sister not return before his next visit, he would have his hand amputated and consequently
killed. Fearing for his life, Mohammed fled to Spain in an open boat. Five people died during
the crossing. After some time, Mohammed met a man from Senegal who spoke Wolof, his
mother tongue, and helped him get a job picking oranges for a few months. Once the orange
season was over, Mohammed travelled by bus to Germany, hoping to find work. He had no
such luck however and used his last pennies to travel to Oslo where he was discovered by the
authorities who arrested him and later processed him as an asylum seeker.40
Norwegian authorities accorded Mohammed with an interpreter who spoke Wolof. It
was at this moment, that Mohammed was informed that he was an asylum seeker; that for him
to be allowed to work he needed a residence permit. So far, he had been unaware of concepts
such as “refugee”, “asylum seeker” and “irregular migrant”. 41 He had never heard of the
United Nations, let alone of the Refugee Convention or the Dublin II Regulation.
Mohammed’s goal had simply been to escape from a life of slavery in Mauritania. Fellow
asylum seekers informed him that Norway received very many applications for asylum and
that Mauritanians were rarely accorded with such status.42 He was advised to save all the
40

It is included in the Administrative Appeal Transcripts that Mohammed was processed as an asylum seeker in
Norway on April 15, 2010. ( Administrative Appeal Transcripts, Supra note 7, 4).
41
For further explanation of these terms, please note respectively paragraphs 4, 13 and 17 in: Erika Feller
Anja Klug, “Refugees, United Nations High Commissioner for (UNHCR)”, in R Wolfrum (ed), The Max Planck
Encyclopedia of Public International Law Oxford University Press, 2012-, online edition, www.mpepil.com ,
(accessed May 28, 2012)
42
Statistics published by the Norwegian Directorate of Immigration appear to support such a contention: Out of
a total of 107 applications from Mauritanians, none were granted asylum nor a stay permit on humanitarian
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pocket money he received from Norwegian authorities up for his eventual rejection, upon
which he should appeal, avail himself of forged documents and tickets to Canada or face the
risk of being sent back to Mauritania. Six months later, Mohammed’s application was
denied.43 Consequently, he heeded the advice he had been given and purchased a forged
passport and very real tickets to Canada. Alas, Mohammed had to change flights in Keflavík
Airport in Iceland, where the border police discovered his forged documents and arrested
him.44

V. Reception in Iceland

Initially, it should be mentioned that determining the facts of the case is rendered more
difficult by the various discrepancies and inaccuracies in the official documentation of
Icelandic authorities. For instance, it is not entirely clear, whether Mohammed arrived in
Keflavík airport on the 19th or the 20th of December, 2010: his sentencing before the court of
first instance in Reykjanes claims he arrived on the 19th whereas documents pertaining to his
subsequent application for asylum states it to have occurred on the 20th.45 Since the hearing
was on the 21st of December, it is also not clear how long he was held in detention before
appearing before a judge. Another obscurity relates to the spelling of Mohammed’s name:
transcripts of his trial spell it as Mohammed Blue, but documents pertaining to his asylum

grounds from January 1, 2008 to this day. See to that effect: "UDI: Asylum decisions, in first instance, by
outcome and nationality ," Norwegian Directorate of Immigration, accessed 1 June 2012,
http://www.udi.no/Norwegian-Directorate-of-Immigration/Oversiktsider/statistics/Asylum/Asylum-decisions-infirst-instance-by-outcome-and-nationality--/.
43
Administrative Appeal Transcripts, Supra note 7, 4.
44
The Prosecutor v. Mohammed Blue, Supra note 1, 1.
45
First in The Prosecutor v. Mohammed Blue where at page 1 he is held to have arrived on the 19th of
December, whereas the transcripts Mohammed’s first Interview with the Directorate of Immigration at page 1
and in the Decision of the Directorate at page1, cite his initial arrest report as written on the 20th. (The
Prosecutor v. Mohammed Blue, Supra note 1, 1; Mohammeds First Interview, Supra note 3, 1; The Decision of
the Directorate of Immigration, Supra note 5, 1).
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application feature three other substantial variations in spelling.46 Furthermore, his date of
birth seems to be a source of some confusion, as one document lists two different dates.47
Indeed, discrepancies and obscurities appear to be the main characteristic of Mohammed’s
transactions with Icelandic authorities which will be dealt with in greater detail below.
What is clear however is that Mohammed was arrested and brought to trial for
presenting fraudulent documents.48 The court made use of an accelerated procedure, which
allows for exemption of a material process, should the accused confess to his crime and not
protest to such an arrangement.49 Basing its decision on Mohammed’s confession and a
report taken of him by Icelandic border police, the judge found such conditions to apply in
Mohammed’s case and thus, proceeded to sentence him to 30 days imprisonment and to
payment for services rendered to his appointed solicitor.50
Available documentation on said trial is scarce, consisting only of approximately three
pages of text, one of them being his sentencing.

According to notes taken during the

proceedings, Mohammed was accorded the assistance of a French interpreter.51 However, his
case file does not elaborate on how the determination of French, as a language Mohammed
could reasonably be expected to understand, was conducted and national law does not
elaborate on such a procedure.52 According to Mohammed, he acceded upon request to the
46

In Mohammed’s first interview his name is written Mouhamde Lo (page 1-2), In the attached professional vow
of the French interpreter of the same interview, his name is listed as Moahamde Lo and finally, in Mohammed’s
Personal Statement to the Direcorate of Immigration, regarding his application for asylum in Iceland, February
16, 2011, 1 (here after Mohammed’s Personal Statement), he writes his name as Mohammed Lô, the style
preferred in this thesis. Mohammed’s First Interview, Supra note 3, 1-2.
47
Decision of the Directorate of Immigration, Supra note 5, 1.
48
The Prosecutor v. Mohammed Blue, Supra note 1. Presenting fraudulent documents is punishable by law
under article 155 of Iceland’s General Penal Code, Act No. 19 of 12 February 1940.
Here after: Iceland´s General Penal Code.
An English translation of the law is available at http://www.wipo.int/wipolex/en/details.jsp?id=2437 (accessed
May 25, 2012). Article 155 (1) states: Anyone making use of a false document for the purpose of deception in
legal dealings shall be subject to imprisonment for up to 8 years. It shall particularly contribute to a heavier
penalty if the document is used in an official capacity, as a trading bond or a Last Will and Testament.
49
The Prosecutor v. Mohammed Blue, Supra note 1. The relevant article is article 164 of Iceland’s Law of
Criminal Procedure, number 88/2008, excerpts of which are available at the Interior Ministry’s website at:
http://eng.innanrikisraduneyti.is/laws-and-regulations/english/procedural-law/nr/1339 (accessed on May 2 2012).
50
The Prosecutor v. Mohammed Blue, Supra note 1.
51
The Prosecutor v. Mohammed Blue, Supra note 1.
52
Article 63 (5) of the criminal procedural act cited at, 49 only mentiones “capable” in reference to care taken
for the correct choice.
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appointment of a French interpreter. However, Mohammed’s French is very limited and he
either did not understand or did not receive an offer for an interpreter who spoke Wolof, his
mother tongue.53 On the other hand, an informal interview with Suðurnes police revealed that,
in cases where people who do not speak Icelandic are charged with an offence, they are asked
which language they would like to communicate through interpreter.54
Another aspect of the trial was the legal representation involved. Had Mohammed
been given access to an asylum application procedure, his sentencing might have evolved
differently. However, it appears that his legal council did not arrive until the day of the trial
and he appears not having explained to him his legal rights as an asylum seeker. 55
Furthermore, no one involved in the proceedings seems to have explained to him that he had
the right to apply for asylum in Iceland, which in all likelihood should have influenced his
sentencing. In fact, neither the border police nor the lawyers involved in his hearing appear to
have considered that he might be a refugee in need of international protection56. In any case,
the limited documentation available makes no mention of such considerations. 57

VI. The asylum application procedure

Midway through his sentence, a prison worker contacted the Icelandic Red Cross (hereafter
RKÍ) to assist Mohammed in applying for asylum. Subsequently, on either the 4th or 5th of
53

Eva Hauksdottir’s interview with Mohammed Lo, Supra note 15.
Suðurnes police headquarters, Staff, email communications conducted on June 4, 2012.
Here after: Suðurnes police emails.
55
I.e. article nr. 20 on the Act on Foreigners, stipulates that when a person applies for asylum, the responsibility
for their safety shifts from the police to the Directorate of Immigration and detention is likely to turn into stay at
a refugee centre, Suðurnes police emails, Supra note 54. See also Jónsson Úlfhildarson, Snorri Páll. "Iceland's
Courts Jail Teen Refugees." The Reykjavik Grapevine - Life, Travel and Entertainment in Iceland / Home.
http://grapevine.is/Features/ReadArticle/Icelands-Courts-Jail-Teen-Refugees (accessed June 4, 2012), where
Unnar Steinn, Mohammeds defence attourney confirms he usually does not meet his clients until the day of the
trial, usually after the defendant has confessed.
56
It has been held, inter alia, Supreme Administrative Court, K.K. of the Czech Republic - 15 Apr 2009, (As
Published on European Database of Asylum Law (http://www.asylumlawdatabase.eu) that failing to consider
whether a person is a refugee whilst taking a decision on detention of a person irregularly crossing a border
contravenes article 31. of the Refugee Convention.
57
This is surmised by the fact that the ruling in The Prosecutor v. Mohammed Blue and its attached transcripts
make no mention of such considerations.
54
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January (again official documents are discrepant), Mohammed was transferred to an
interrogation conducted by Reykjavík police and the Icelandic Directorate of Immigration
(here after DoI), where, assisted by a new French interpreter and a representative from RKÍ,
Mohammed attempted to complete his asylum application.58
The police interrogated Mohammed for an hour and a half about his personal
circumstances, his travel route and reasons for requesting asylum.59 It is worth noting at this
point that vital information provided in the report contradicts subsequent documentation.60
For instance, Mohammed is said to have fled from Mauritania to escape his poor economic
situation and that he had been employed in agriculture, stolen lambs for his sustenance and
feared being murdered by the lambs owners.61 Conversely, the exegesis of his journey is
rather more accurate although the length of stay in each country is incorrectly portrayed.
When asked if he had previously applied for asylum elsewhere, Mohammed denied.
According to the report, Mohammed spent 21-30 days in Norway searching for a job after
which, he obtained forged documents and tickets to Iceland, hoping to find a vocation there.62
After the interrogation, he was given half an hour to go over the report with his newly
acquired interpreter.
Interestingly, it is evident from the transcripts in the authors’ possession, that
Mohammed was not presented with a document listing his rights and obligations, of the
applicable law on application for asylum in Iceland, including his possible removal to a “first
safe country” in accordance to the Dublin II Regime, until after his interrogation had been
terminated. The document was written only in Icelandic and consisted of eight pages of
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complex legal language: Its oral translation and the explanation of its effects were concluded
within an hour’s time.63
Mohammed was accommodated in an asylum centre whilst awaiting decision on his
application for asylum.64 Despite his limited communication skills, he made many friends in
Iceland who decided to assist him in the proceedings.

As a result, a Wolof speaking

Senegalese man was located who was able to interpret for Mohammed into albeit somewhat
broken English. Nevertheless, his assistance, as well as the help of a lawyer volunteering for
RKÍ, enabled Mohammed to issue a personal statement to further his cause with the DoI.65
In his statement, Mohammed maintained that his parents had been slaves to a wealthy
white man and thus, ipso facto, the same held true for him. Furthermore, he relayed the
violence and torture imposed on his family and himself and loosely accounted for the cause of
events, which led him to flee Mauritania.66 Subsequently Mohammed pleaded with Icelandic
authorities to materially examine his application for asylum in accordance with the
“sovereignty clause” of article 3(2) of the Dublin II Regulation or alternately, to process his
application based on humanitarian considerations as enshrined by article 15 (1) Dublin II
Regulation and requested another interview with the DoI to aver his plea67.
A month later, Mohammed was invited to appear at the DoI for an interview wherein,
with the help of a third French interpreter and legal aid, he was informed that the DoI had
determined that Norwegian authorities were responsible for processing his application.
Moreover, the DoI communicated that Norwegian authorities had accepted responsibility and
were willing to receive him, should Icelandic authorities so require. As a result, the interview
63
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would only concern whether the “sovereignty rule” of art. 3(2) should be applied, to allow his
application to be materially processed in Iceland. The DoI official then commenced to ask
Mohammed a series of questions for such determination, without however, explaining to him
what the application of the “sovereignty rule” entailed.68
During his interview, Mohammed was asked nine questions to determine his eligibility
for material process under art, 3 (2) Dublin II. The first question regarded his reasons for not
wishing to return to Norway. Mohammed’s answer was short and in very simple language:
“I went to Norway because of problems in my country. I had a residence
permit in Norway for 6 months. I want to be here in Iceland. I do not want to
return.”69
Consequently, the interpreter informed the DoI official that Mohammed had stated he does
not speak French very well. Upon which the interpreter was asked to try other languages he is
proficient in. When it transpired that they shared no other languages, the official asked
Mohammed if he still understood French, if by going slowly he could communicate, to which
he assented.70 Again, Mohammed was asked, if there were any particular reasons motivating
him to stay in Iceland: He claimed that Norway only wished to send him back home, that he
could not be bothered to go back there because they would not help him.71
Subsequently, Mohammed was asked whether his application in Norway had been
rejected. The answer given appears confusing but no further enquiries were made. The answer
was confusing and contradictory, he first claimed having waited a year for his application to
be processed but subsequently talked about a rejection of his claim within 6 months.72
Consequently, the official asked if Mohammed held any connection to Iceland. He answered
that he was on his way to Canada via Iceland and that he would rather be in Canada.
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Mohammed reiterated that should he be sent back to Norway, he would be returned to Africa,
where he has no life, no family and knows no one.73 In conclusion, Mohammed requested
Icelandic authorities’ process his application for asylum, upon which the official allowed him
to read over the report with his interpreter.74 An hour after Mohammed’s arrival, the official
concluded the interview.75

VII. Rejection of material process

Eight days after the interview, the DoI came to it’s ruling in Mohammed’s case: His
application for material process was to be rejected and he was to be sent to Norway with his
application for asylum.76 The motivation for the decision spanned just over 4 pages, more
than half of which were a narration of the facts, including DoI´s transactions with Norwegian
authorities regarding the responsibility for his application.77 Notably, the DoI listed both the
portrayal given to the police and summarized Mohammed’s personal statement without
making any reference to the vast disparity between the two accounts.78

In fact, the legal

reasoning of the DoI makes no direct mention of Mohammed’s statement or to his report to
the police.79 Rather, the DoI starts its analysis by listing the legislation upon which it bases
its decision, claims that Norway is responsible for Mohammed’s application and briefly
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explains the criteria used by the DoI to determine whether the “sovereignty rule” should be
applied80.
However, out of the three applicable criteria, the DoI only assessed two.81 It should
be noted at this point, that this was the first instance where any criteria for such application
was provided by the authorities to the applicant.82 The assessment was compact: The DoI
stated that nothing in the facts of the case indicated that Mohammed had any connection to
Iceland. Furthermore, it was made clear that Norway adhered to the same treaties and legal
standards as Iceland with regard to asylum seekers, contending that Mohammed had given no
evidence that his rights might be violated in Norway.83 However, despite having stated that
belonging to a particularly vulnerable social group is considered a third qualitative criteria for
the application of the “sovereignty rule”, the DoI neglected to assess whether Mohammed
could potentially belong to such a group.84 In conclusion, the DoI stated that Mohammed had
not offered any evidence that, in his case, the rule should be applied.
Additionally, the DoI offers no reaction to Mohammed’s’ claim that Norwegian
authorities intend to resend him to Mauritania, where he claims to have reason to fear for his
life. Conversely, it appears that they based their decision solely on the account of Mohammed
having no ties with Iceland and because Norway was considered a “safe first country”.85
Such a conclusion would not appear very reasoned considering that the legal effects of the
Dublin II Regulation were not adequately explained in a language he could reasonably be
expected to understand and qualitative criteria helpful to his application were overlooked.86
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VIII. The administrative appeal

Upon receipt of his rejection, Mohammed appealed the decision with the help of RKI’s legal
advisor. Subsequently, he was appointed a legal representative to conduct his appeal to
Iceland’s’ higher authorities in such cases, namely the Interior Ministry.87 In April 2011,
Mohammed’s legal advisor submitted a request for suspensive effect of the Directorate’s
decision along with an administrative appeal on the merits. 88 The appeal mentions the
discrepancy between information given by Mohammed, and those provided by the Norwegian
government on the duration of his stay in Norway but also give no explanation.89 Rather, it
claims that Mohammed’s application for asylum in Norway had been rejected and that it was
pending appeal. It further cites an email, written to the DoI by Norwegian authorities,
regarding the status of his application in Norway:90
“Mohammed Lo applied for asylum in Norway on 15.04.10. The application was
rejected by the Directorate of Immigration on 22.09.10. and he has been ordered to
leave the country. The Directorate of Immigration has confirmed today by phone that
Lo can be returned to Norway. Norwegian authorities will then transport him to his
home country.”
Consequently, the Interior Ministry was adjured to adjust their stance towards Mohammed’s
deportation mutadis mutandis, considering Norway’s plans to deport the applicant to
Mauritania, where he contends he has reason to fear for his life.91 As a result, the Interior
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Ministry should look to Mauritania as his given destination and not Norway.92 The appeal
listed detailed sources to prove the dismal situation of slaves in Mauritania and held that the
DoI conducted no investigation into these circumstances despite Iceland’s obligations under
International and national law to do so.93
Moreover, the appeal complained that various procedural safeguards of administrative
proceedings had been overlooked. Namely, that no deliberation was given to what awaited the
applicant should he be returned to Norway, which ipso facto violates the general rule that
administrative authorities are obliged to conduct a detailed investigation of the facts of each
case before reaching a decision.94 Mohammed’s representative further asserted that the DoI
had not respected the proportionality rule. This was so because its decision entailed eventual
return to Mauritania where actualities could be very precarious whilst the possibility for
processing his application stood open to the authorities.95 In conclusion, the appeal professes
that the DoI had failed to investigate whether Mohammed should be granted a residence
permit on humanitarian grounds, despite it being duty bound to do so ab initio.96 The appeal
requests that DoI’s decision be quashed and to allow for Mohammed’s application to be
considered on the merits in Iceland.97
The Interior Ministry rendered its judgment on the 28th of June 2011. Its subject
related solely to whether the effects of the DoI’s decision should be suspended pending appeal
before the Ministry.98 In its decision, the Ministry explains that granting suspensive effect of
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administrative decision is only done in exceptional cases where certain criteria are met.99
Such criteria being, inter alia if there is a sole party to the proceedings and that said decision
is cumbersome upon him, causing him damage. In particular, this criterion weighs heavy
when it is likely that such damage would be irreparable or where the right to appeal would be
rendered meaningless, should it not have suspensive effect.100
Subsequently, the Ministry held that the appeal plea contained no reference to which
specific reasons relating to the applicant should cause the aforementioned decision to have
suspensive effect. 101 It further claimed, in relation to the claim that Mohammed awaits
refoulement to Mauritania in Norway, that according to a subsequent email from the
Norwegian DoI, his case was pending appeal in Norway and that no final decision had been
taken on his application.102 The Ministry makes no mention of other pleas in law set forth in
the administrative appeal and proceeds to decide to reject Mohammed’s request for
suspensive effect of the DoI’s decision.103
It is here that we reach an impasse, in the cause of events comprising this thesis:
Presented with deportation orders, Mohammed contacted his friends in Iceland who quickly
decided to help him abscond to evade deportation to Norway.

Today, a year later,

Mohammed remains in hiding.
The upcoming legal review will seek to highlight those practices contravening
International Law and Principles relating to refugees and asylum seekers in the case at hand.
Issues arising will be addressed in chronological order, albeit under right thematic chapters.
Analysis will be concluded with recommendations for future improvements.
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IX. Possible violation of article 5 ECHR:
As signatories to the ECHR, Icelandic authorities are obliged to uphold the guarantees set
forth in article 5 (1) of the convention. 104 In particular, it is of vital importance that
deprivation of liberty is procedurally and substantively lawful, i.e. it must only take place on
the grounds specified in the article, it must be prescribed by law and the true purpose of
detention must be clearly identifiable to avoid arbitrariness.105 In Amuur v. France, the
ECtHR held that a clearly identifiable legal regime for detention was absolutely essential to
the lawfulness of detaining vulnerable foreign asylum seekers at airports.106
1. Deprivation of liberty
The ECHR holds that deprivation of liberty is meant in determining whether
deprivation of liberty has occurred, attention must be paid to the type, duration, effects and
manner of implementation of the measure in question. 107

Furthermore, the degree or

intensity of the restriction of movement is determinant whilst establishing deprivation of
liberty.108 The duration of Mohammed’s detention before trial can perhaps be considered
short, as he was most likely brought before a judge the day after his arrest.109 He was kept in a
holding cell after his interrogation and until his trial commenced.110 However, the ECtHR has
held that even an overnight stay in such restrictive conditions can constitute a deprivation of
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liberty.111 On the other hand, it should be stated from the point of view of the police, which
does not consider persons arriving without documentation as arrested, rather they are detained
to verify their identity and to determine how to proceed.112 Regardless, confinement in a
prison cell overnight must be seen as a high intensity of restriction of his freedom of
movement.113 Consequently, it can be held that Mohammed was deprived of his physical
liberty as he was detained by the police and held for trial.
2. As prescribed by law
It should be borne in mind, that the guarantee of article 5 (1) that, any deprivation of liberty
must be in accordance with a procedure prescribed by law, refers not only to national law but
to the object and purpose of article 5, namely, protecting individuals from arbitrary
detention.114 Furthermore, such a requirement breeds the necessity of a certain quality of the
legal basis in question, it must not only be correct on the national basis but further, it must be
compatible with the rule of law.115 This holds especially true in the cases of detention of
asylum seekers, the reason and legal provision allowing for detention must be clear to the
person involved.116 Furthermore, the ECtHR holds that detaining asylum seekers is only
acceptable to prevent illegal immigration whilst respecting the provisions of the Refugee
Convention. 117

Consequently, it will be established whether, in the case at hand,

Mohammed’s detention could be considered as prescribed by law.
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Iceland has avowed to refrain from detaining refugees who enter their territory irregularly
unless it is absolutely necessary and prescribed by law.118 Furthermore, because the UNHCR
has communicated
In determining the lawfulness of detaining an asylum-seeker, authorities should bear in
mind the relevant international legal sources. To that purpose, the UNHCR’s Guidelines on
Applicable Criteria and Standards relating to the Detention of Asylum Seekers offers a
detailed interpretation of the effects of article 31 of the Refugee Convention (the nonpenalization clause) on authorities discretion for detention. 119 The guidelines highlight the
vulnerable position of refugees and maintain that the detention of asylum seekers is inherently
undesirable under international law.120 As a consequence, asylum seekers should not be
detained as a general rule.121
In this connection the UNCHR reminds states that this provision also applies to
asylum-seekers whose status remains to be determined, as well as noting that the qualitative
criteria of “coming directly”, “with good cause” and “without delay” should be interpreted in
the broadest and most flexible sense possible to the benefit of the asylum seeker. 122
Furthermore, they hold that decisions to detain can-not be taken automatically and that they
should only take place when, after exploring all possible alternatives it is deemed necessary
and proportionate.123 More concretely, the guidelines state that authorities can only detain
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asylum seekers for using fraudulent documents upon entry when:
“[…] There is an intention to mislead, or a refusal to co-operate with the authorities
(of the State, in which they intend to claim asylum). Asylum-seekers who arrive without
documentation because they are unable to obtain any in their country of origin should not be
detained solely for that reason.”124
Whilst it is entirely possible that Icelandic border police considered Mohammed’s
possible claim to asylum upon his arrest, nevertheless, the documentation available to the
author points to the contrary. This is so because the ruling in Mohammed’s case file contains
no mention of his possible status as a refugee but rather, focuses solely on his confession for
carrying forged documents.125 Furthermore in its initial report (including the interview), the
DoI referred to Mohammed’s arrest and imprisonment only as the result of his fraudulent
behaviour, despite his subsequent application for asylum.126 Finally, it can be deducted from
the fact that Icelandic law does not incorporate the “non-penalization clause” of article 31 of
the Refugee Convention, and assumes punishment for illegal entry regardless of whether or
not a person so doing is an asylum seeker.127 Indeed, the ECHR´S Commissioner for human
rights reprimanded Icelandic authorities for this situation during his two-day visit to Iceland
and urged them not to detain asylum seekers in contravention of the “non-penalisation
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clause”.128
Considering that Mohammed had the status of asylum seeker in Norway, and that he
applied for asylum in Iceland where his application was not regarded as manifestly unfounded,
it would have been more suitable to first consider alternative measures than detention in the
case at hand.129 In addition, the requirement of bad faith on Mohammed’s behalf in his
presenting falsified documents does not appear to have been fulfilled.130 This consideration is
based on Mohammed intending to reach Canada to apply for asylum and not Iceland.131
Consequently, his act was aimed at reaching his preferred destination for asylum and not to
deceive Icelandic authorities to grant him stay in Iceland.132 Furthermore, it is not mentioned
anywhere in Mohammed’s case file that he refused to cooperate with the authorities.133 Seeing
as Iceland was a transit point in Mohammed’s intended journey to Canada, it would have been
more appropriate to afford him with assistance to obtain asylum in Canada; especially
considering that article 33 (2) requires states to afford refugees with all the necessary facilities
to obtain admission into another country.134
Perhaps, the Icelandic judicature might want to learn from the Supreme Administrative
Court of the Czech Republic, who recently ruled against border police who had detained a
man arriving with fraudulent documents, without considering his potential refugee status.
The court found an obligation to enquire whether such elements existed regardless of how
implausible such status might seem to the officials involved.135 Arguments relating to the
128
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plausibility of such an event were also not considered relevant as the court held that article 31
of the Refugee Convention, superior to national law, dictated that officials must ensure
themselves that the illegal entrant did not have “good cause” for such behaviour regardless of
how implausible it might appear.136
3. Appropriate legal basis
Article 5(1) a-f of the ECHR provides for a finite list for legitimate reasons to deprive persons
of their liberty.137 Consequently, it must be absolutely clear, on which of the six specified
grounds detention is based.138 In the case at hand, the question relates to whether Icelandic
authorities detained Mohammed based on article 5 (1) c, under reasonable suspicion of him
having committed an offence or, whether his detention was based on article 5(1) f, to prevent
his unlawful entry to Iceland pending deportation or expulsion.139 The basis of detention must
be clear from the outset and must continually apply throughout the detention, again to prevent
arbitrariness.140
Mohammed was tried for presenting forged documents, punishable under article 155
of the Icelandic general penal code.141 According to Suðurnes police, arrivals with forged
documents are always detained on the basis of article 18 of the Act on Foreigners, for the
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purpose of determining their status the possible application of article 31 of the Refugee
Convention and to establish their identity.142 They further held that should a person apply for
asylum, they are likely transported to the care of the DoI and are less likely to be charged with
a criminal offence.143
However, Mohammed was detained for approximately 24 hours wherein no effort was
made to establish his identity through the databases available.144 Further, Mohammed was
not informed that he could apply for asylum in Iceland during his detention.145 The next day,
he was tried for presenting forged documents and the DoI commenced proceedings to expel
him from Iceland.146 As a result, it would appear that the legal basis for Mohammed’s
detention is somewhat unclear. Especially, because in its decision, the DoI states that
Mohammed was arrested upon arrival to be brought to trial for showing forged documents.147
Conversely, had Mohammed had been held on the basis of article 18 of the Act on Foreigners,
the police would have had to enquire whether he was in need of protection.148 That would
also have been in line with ECtHR reasoning in S.D. v. Greece, where it held that a clear
distinction must be made between irregular migrants and asylum seekers.149 Mohammed as
an asylum-seeker, should then have had access to a wide range of additional procedural
guarantees and safeguards.150
The obscurity thus relates to the legal basis for detention. If Mohammed was
not arrested, but detained to determine his identity and status, why were no such inquiries
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made? If Mohammed was arrested, because of his criminally liable act, why did he not
receive legal assistance immediately? Or, to phrase it differently: If detention on the basis of
article 18 is based on the intent to deport irregular or criminal arrivals, that would speak for
the basis for detention to rest on subsection f of article 5(1). Conversely, the very speedy
determination of charges for presenting fraudulent documents seem to indicate that the basis
for detention rested on article 5 (1) c; because of reasonable suspicion of having committed a
criminal offence and to bring him to the competent authority.
Considering the above, that Mohammed was tried for presenting forged documents,
one could come to the conclusion that detention was subjected because of the latter provision.
However, bearing in mind that subsequent to the trial, the DoI instigated expulsion
proceedings, and that Suðurnes police believes detention to take place according to the
Foreigners Act, it becomes rather ambiguous on which grounds, authorities detain irregular
arrivals such as Mohammed.
In addition, referring back to the faulty documentation pertaining to Mohammed’s
detention, e.g. the incorrect spelling of his name and the discrepancy in documentation
regarding the date of the offence and the duration of detention.151 It should be borne in mind,
that the ECtHR found inadequate record keeping of this nature to violate the very purpose of
Article 5 and to be incompatible with the requirement of lawfulness of detention in its
judgement in Shchebet v. Russia152.
Bearing in mind, that Mohammed was deprived of his liberty upon arrival in Iceland,
despite the opposing presumption against the detention of asylum seekers under international
law. Further considering, that his detention lacked a clear legal basis as required by article
5(1) of the ECHR. Finally, remembering that a conviction based on faulty record keeping as
to the name of the defendant and the date of the supposed criminal offence goes against the
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very purpose of article 5 ECHR. Consequently, it can be stated that Icelandic authorities
failed to uphold their obligations towards Mohammed Lo, as they unlawfully deprived him of
his liberty, protected by article 5 of the ECHR.
X. Compliance with article 13 ECHR
This section will consider whether, in refusing to grant suspensive effect to the decision to
deport Mohammed to Norway upon decision of a higher authority, Icelandic authorities
respected his right to an effective remedy in accordance with article 13 ECHR.153
The case law of the ECtHR holds that Member States cannot deport asylum seekers to
a territory in which their right to life, enshrined by article 3 of the ECHR, might be at risk.154
It is considered as fundamental to the European legal order, that Member States should not be
able to avoid their responsibility to the protection of life by maintaining it will occur outside
their territory, while foreseeable circumstances imply that such a right might be violated
there. 155 Consequently, with respect to asylum seekers, article 3 (and other absolute
provisions contained in the ECHR) can be seen as an extension to the principle of “nonrefoulement” contained in the Refugee Convention.156 Thus, should an asylum seeker fear he
is being deported to a country where his right to life is in jeopardy; he can seek redress before
the ECtHR. For this to be possible however, the person involved must have access to the
national courts to assert his right to i.e. his life. It is in this connection, that article 13 ECHR,
the right to an effective remedy, enters the picture.
The application of the right to an effective remedy becomes more
complex in cases such as the present, where the person involved is being sent back to a
153
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country where their right to life is not directly in danger, Norway in this case, but fear chain
deportation to a place where such danger exists. The UNCHR has held that agreements, such
as the Dublin Regulation do not violate rights granted under the convention as long as the
asylum procedures conducted by the sending country were carried out in a full and fair
manner.157 Considering that the proceedings described above in this thesis leave considerable
space for improvement, indications arise as to the breach of article 13.However, it is very
clear that in cases of deportation, even to so-called safe third countries, suspensive effect must
be triggered automatically if the person concern alleges a risk of violation of a Convention
right.158 Furthermore, if such a contention is made, the question of suspensive effect may not
rest only on the discretion of the domestic authority in question.159 This means that should an
applicant like Mohammed, allege risk of refoulement to Mauritania he should be granted
access to an effective remedy to of a claim that his rights under article 3 of the ECHR might
be violated upon return. Such is the case even when that person is being sent to a “first safe
country” if there exists a risk of chain deportation.160

In that connection, it should be

mentioned that the ECtHR has further held that national procedure must commence with “an
independent and rigorous scrutiny” if a person holds that his deportation will expose that
person to treatment violating article 3 of the Convention.161

Such an element seems to

be lacking, both in the case at hand and in the Icelandic asylum procedure system as a whole
since the DoI and the Interior Ministry are not independent from each other. 162 Such
interdependence jeopardizes the right to effective remedy insofar that, a review of the rejected
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application, on both fact and law, before an impartial and independent second instance body,
is essential to the exercise of that right.163
Considering that, Mohammed claimed Norwegian authorities intended to resend him
to Mauritania, where he held he would be subject to torture and ill treatment, should have
given the Interior Ministry grounds to grant suspensive effect on the bases of a possible
violation of article 3 ECHR upon deportation.164 In its decision, the Interior Ministry claims
that Mohammed’s application has not reached final determination, and that consequently he
would be protected by Norwegian authorities.165 As a result, no irreparable harm could come
to Mohammed should he be sent back there.
Nevertheless, the Ministry failed to consider the policy of Norwegian authorities when
they receive asylum seekers from third countries on the basis of Dublin II first safe country
criteria. Norway, like several other countries reject applicants so returned and orders them to
leave the country.166 Consequently, had Icelandic authorities researched these policies, it
would have become clear to them that Mohammed would indeed be sent back to Mauritania
upon return to Norway and that he risked refoulement where his rights under art. 3 ECHR
were at risk. In conclusion, it is the author’s contention that by failing to grant suspensive
effect to the decision to return Mohammed Lo to Norway under the auspices of the Dublin II
regime went contrary to his right of effective legal remedy to a possible violation of his rights
under the European Convention of Human Rights.
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XI. Conclusion
For the right to asylum to be effective, it is essential that asylum seekers be granted access to
the competent authorities as soon as possible. In that connection, it is of vital importance that
officials, such as the border police, who are often the first to come in contact with asylum
seekers, are well informed and trained to receive refugees and asylum seekers in a
professional and yet compassionate manner.

Essentially, such training should include

familiarization with the relevant international and national instruments relating to the
reception of refugees and a cultivation of guidelines to adequately process such persons once
they have arrived. Furthermore, border police should be trained to detect possible cases of
refugees and asylum seekers, since many of them might not be capable of formally
communicating their claim due to i.e. distress or a language barrier.
Considering that asylum seekers are often very vulnerable to abuse, national courts
should be seized with their protection. This holds particularly true in cases where an asylum
seeker has been detained upon arrival. The Court of First Instance in the Case at hand failed
to consider Mohammed’s claim to more rigorous procedural protection. In this connection,
the lack of a concrete legal basis for the detention of asylum seekers must be considered
reprehensible. Consequently, it is advisable that Icelandic authorities establish clear criteria
and mechanisms to recognize possible asylum claims immediately and to only allow for their
detention in exceptional circumstances.

Finally, it should be stated that access to an

effective remedy upon deportation orders must be considered of fundamental importance in
the cases of asylum seekers to ensure respect for the principle of non-refoulement and every
asylum seeker´s right to life and dignity of person.
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XII. Statements
1. The Icelandic Parliament should enact detailed and clear provisions on the detention of
asylum seekers and other persons arriving illegally to Iceland; in particular, there should be a
presumption against detention.
2. An effective, independent remedy should be provided to rejections of applications of
asylum. Suspensive effect should always be granted in cases of appeal.
3. Iceland should reform its system for determining refugee status; in particular, it should
provide legal aid to asylum applicants in all instances.
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